This article argues that the way EU competences are defined plays an important role in the social legitimacy problems of the EU. The fact that its powers are purposive compels the EU to privilege narrow functional goals and act in a highly focussed way. This has the consequence that politics cannot be meaningful within the EU, since essential choices of direction are pre-empted. It also has the consequence that EU law is over-instrumental and lacks expressive qualities, alienating the public. Now that EU law is so broad, the same defects are being imposed increasingly on Member States. Without another form of conferred power the legitimacy of the EU, and of law and government in Europe, will be increasingly undermined. The constitutional DNA which has been a functional success for Europe may also be its political nemesis.
5
The practical significance of this neglected aspect of the competence problematique is twofold. On the one hand, it is the most direct path to change: the legislator and, most importantly, the Court may not be trapped by the text, but they are influenced by it. If we want to steer them, we should shape the words of law they read. Calls for power to be used differently may find no echo in practice if they do not resonate with the way that power is made. On the other hand, it helps explain how attributed powers can work, and offers a warning about the dangers of letting the end determine the means which, if not entirely original, may nevertheless be worth translating to the context of modern organisations beyond the state. 9 The article has four parts. Part II, following this introduction, explains what is meant by social legitimacy, and how the process of law-making may be relevant to this. The next part then looks at that processcompetence to legislate, and the law-making of the Court -and describes in some detail how purposiveness within the internal market leads to a systematic imbalance between economic and noneconomic interests, so that public preferences for certain values, institutions and ways of life are structurally subordinated to internal market goals. The subsequent section then explores what this means for democracy and politics within the EU and within Member States, and describes the limitations imposed upon them. There follows a discussion of the way in which expertise is used, and its consequences for the ability of the citizen to recognise their values and interests in the law. The last section then considers options for change, making the suggestion that if purpose is not to be abandoned -although it certainly could be -then an alternative is to contain it, and the core technique here should be to bring more precision to the law, both in the Court and in regulation. It is open-ended concepts which allow EU law to colonise so widely, and both the legislator and the Court could limit this process by addressing more seriously what an internal market is and requires, and challenging the assumption which has driven European economic law since its inception: that market-making is a permanent, 6 This paper is concerned with whether the public accept the EU as legitimate, usually referred to as its social legitimacy, sometimes as its popular legitimacy. 11 It is taken as self-evident that such acceptance may be influenced by many factors, including perceptions of democracy, of material self-interest, and of national identity, and more complex psychological, social or emotional considerations too: the essence of acceptance is that it is a subjective process.
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The focus is on two such factors which it is suggested will play a role in influencing public attitudes to the EU: the perception of a genuine democratic process, and the ability to recognise their values and ideals in its law. Although the mapping of public attitudes is ultimately an empirical question it is suggested that the relevance of these factors to social legitimacy is sufficiently plausible to justify thinking in abstracto about how they may be affected by aspects of EU law.
A genuine democratic process is here understood to mean a process in which all the interests and views held by the public are represented, in which the outcome is not pre-determined by factors external to the democratic process, and in which the expectation is that the final decision corresponds to public preference, measured in some acceptable way -for example majority of citizens, or majority of regions or majority of states. The argument will be made below that in the most impactful area of its lawmaking the EU is unable to represent all interests, and the outcome is not sufficiently free of external constraint, and public preferences are in some cases a priori excluded from success, so that a reasonable observing citizen would not feel that they were witnessing a genuine democratic process in this sense. A recent theme of much legal and political science scholarship on the EU is the need to bring more politics into EU law and policy, exposing rather than repressing conflicts of interest. 13 The argument here is that whatever model of democracy may be adopted for the EU, however sophisticated, it cannot succeed.
The second factor to be considered is whether citizens are able to recognise their wider values and ideals in EU law-making and law. 14 Does the debate and discussion around this law put that law in a wider context than its immediate concrete goals, relating it to history, collective identity, social norms,
and wider values and social ambitions than the immediate goal? Can the citizen see EU laws as contributing to a vision of society in which they can believe because it offers them a place as a whole human being, not merely a consumer or economic actor? 15 It will be argued below that, in the field of its most impactful law-making, the EU is unable to offer such a vision. The narrowness of its competence steers it towards presenting law as a narrow tool, not a building block of a good society, while its technocratic orientation steers it towards a language from which more complex human considerations are absent. 16 In the words of one scholar, EU law could be said to lack 'expressivity'; it fails to 18 This is not to say that such messianic rhetoric does not exist, but that because of the nature of EU competences it is not linked to actual EU law and law-making in a plausible way, making it seem either dishonest or empty.
III. Competence to create an internal market

A. Legislative competence
The Treaty on European Union and the Treaty on the Functioning of the European Union contain a number of provisions concerning the competences of the EU. Some of these provide a broad framing of the purposes and powers of the EU, indicating its dedication to widely accepted values and goals such as peace, well-being and human dignity. 19 Others provide a classification of competences into various types, such as exclusive and shared. 20 However, more important in practice are the Treaty articles which serve as a legal base, that is to say those articles which specifically authorize the taking of measures, in particular the adopting of legislation. Any legal act adopted by the EU must have such a legal base, that is to say that the act must fall within the range of authorization provided by one of those Treaty articles, or it will fall outside the competences of the EU, and may be annulled by the Court of Justice. A further finding implicit in the judgment was that Article 114 could not be used to harmonise for purposes other than the internal market ones, and this has been made explicit in later cases: a measure which only nominally or marginally pursues these goals, and is primarily aimed at some other goal, however worthy, such as public health, exceeds competence and will be annulled. 34 That applies to subsections of measures, insofar as they are severable: it is not permitted to add on articles which do not serve internal market goals unless they are necessary for the internal market ones. 35 Where such market-ineffective provisions do exist, and cannot be severed without undermining the coherence of the measure as a whole, the entire measure may be annulled.
36
However, that is not to say that interests other than internal market ones cannot be taken into account.
Indeed, Articles 7-12 TFEU, and the latter parts of Article 114, provide that they must be. EU policies, and in particular the internal market, should aim at a high level of protection of health, consumers and so on, and this should be integrated into internal market law and policy. Article 114(3) even refers to the situation where the Commission 'in its proposals envisaged in paragraph 1 concerning health, safety, environmental protection and consumer protection, will take as a base a high level of protection….'.
Constraining Article 114 to the pursuit of specific economic goals may seem inconsistent with integrating a high level of protection of non-economic interests. However, the goals of the internal market are primarily achieved by the simple fact of replacing disparate national laws with a single European one. It is, at least in the view of the Court, regulatory difference which tends to create obstacles to movement and distortions of competition, and the fact of harmonisation which solves these 34 Case C-338/01, n 24 supra, para 55 and para 69 and para 95.
35 See Case C-376/98, n 24 supra, para 100. 36 The situation in Case C-376/98, n 24 supra. 14 internal market. The pursuit of free movement and undistorted competition is a condition for harmonization at all, and must be the primary goal of such harmonization. It is non-negotiable, and ever-present. Every measure must, in some way, take these goals a little further, even if that measure is in fact regulating a socially important matter such as healthcare, the legal system, or aspects of culture.
By contrast, non-economic interests are present purely as peripheral to internal market interests. They are not autonomous legislative goals within the internal market, but matters which may be regulated insofar as necessary to prevent the internal market doing them harm.
Three observations may be made about this situation. First, it is not necessarily the case that the internal market improves the level of protection of non-economic interests. It may, in some cases, but the style and level of protection to be chosen is a political matter. It is not a priori determined by the Treaty except for the Article 114(3) requirement that it should be 'high' but this does not really tell us whether it will be higher or lower than existing Member State rules, and it is often likely to be somewhere in between the most protective Member State law and the least protective. Thus whereas each measure must always take economic goals a bit further, whether levels of non-economic protection are improved, remain roughly the same but in a different form, or are lowered in the name of economic advantage and free consumer choice, is a contingent political question to be decided in each legislative process.
Another observation is that while measures must primarily serve the purposes of free movement and undistorted competition, this need not be their primary impact. To take the examples of harmonization of foodstuffs, and the directive on cross-border healthcare, such measures undoubtedly facilitate crossborder trade in goods and medical services to a non-trivial extent. 40 However, it is not necessarily the case that they lead to radical, game-changing increases in such trade, and this is not a condition for their legality. By contrast, they may well have profound impacts on eating culture, and on traditions, and on the domestic organization of healthcare, as institutions adapt to take account of the possibility of free movement. 41 Legally, the fact of this asymmetrical impact does not matter. 
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A final observation is that in order to apply Article 114 to non-economic fields of law it is not necessary to claim that these fields are themselves best regulated at EU level. 42 If one assumes for the purpose of argument that issues such as food safety, healthcare, and legal procedure are best regulated at national level, that is to say that considerations of efficiency and autonomy and local culture make the national regulator more likely to serve welfare and democratic preferences than the EU regulator would be, then this fact does not at all stand in the way of internal market measures which de facto reorganize these fields. 43 The reason is that the purpose of such measures, when adopted within the internal market, is the facilitation of free movement or undistorted competition. Since this is something that requires EU action, there is no subsidiarity-based objection. 44 Thus, ironically, a directive reorganizing healthcare in the cause of better healthcare for Europeans might be very vulnerable to subsidiarity objections, quite aside from the fact that there would in fact be no legal base. However, a directive having the same effect, indirectly, as a consequence of provisions serving the goal of free movement, is legally sound.
The internal market allows national non-economic policy to be turned entirely upside down, as long as this is done for economic reasons.
It may be noted that much criticism of internal market competence emphasises its breadth and lack of containment. It has been argued that the formal limits imposed by the Court in Tobacco Advertising are without substance, even an invitation to substantive legislative expansion, and in any case easily satisfied by 'intelligent drafting'. 45 This may seem at odds with the suggestion above that the law is 42 The subsidiarity argument: See Article 5(3) TEU; Protocol no 2 on the application of the principles of proportionality and subsidiary. confined to the pursuit of internal market goals. However, there is no disagreement here: the legitimacy challenges that this paper addresses arise precisely because wide powers are exercised in the name of narrow goals. It is the disparity between the breadth of the law's impact and the narrowness of the vision, purpose, and rhetoric which sustains that impact which is at the heart of the democratic and expressive problems outlined below.
B. Judicial competence
Case law is not always described in the language of competence. However, thanks to the direct effect of the Treaty articles on free movement of goods, persons, services and capital, and the doctrine of supremacy of EU law, there can be said to be a delegated (to national judges) judicial competence to set aside national rules or practices which impede free movement. Instead of being integrated into this power, and reconciled with free movement, other interests serve here as derogations: they set limits to the judicial competence. 46 National measures which are necessary to protect non-economic interests are, as a result, resistant to free movement law.
There are two aspects of this judicial competence which are relevant to the argument of this paper. One is that it employs a framing of the questions involved which is as distinctively purposive and asymmetrical as that found within the legislative competence. 47 Free movement is a goal beyond question, whereas obstacles -as the Court refers to national policy measures serving non-economic goals -must be justified in each case. Moreover, the obstacles only survive free movement law if it can be shown that they cannot be adapted to serve their goals in less movement-obstructive ways, whereas the party claiming free movement rights has no obligation to show that they cannot reasonably adapt to the measure in casu. The burden of adaption is entirely on one side, adaption to free movement is implicitly posited as costless, and the requirement to demonstrate necessity and to think about whether the 'same' ends could be achieved in other ways implicitly pushes concrete interests to the fore and marginalises less functional factors, such as history and continuity.
The other relevant aspect of judicial competence is its particular relationship to legislative competence.
It is the duopoly of Court and legislator which ensure that the internal market is an ever-onward march, since each picks up where the other fails. 48 If a national measure is found to be justified and proportionate in court, then this identifies it as an obstacle to free movement which cannot be removed by direct effect, and therefore establishes a prima facie competence to harmonise -since this is clearly necessary to remove the obstacle. Where the courts fail to overturn a national measure, the Member State has therefore won but a partial victory: the game is simply moved to the legislative arena.
A reverse dynamic also exists: where the legislator decides not to adopt internal market legislation, at least concerning free movement, they do not succeed in putting Member State institutions or autonomy safely outside the reach of EU law. Instead, they simply pass the ball back to the Court, and national courts, where the legality of the obstacles that these institutions entail may be challenged. This will be returned to below.
C. The internal market and other competences
There are a number of other competences in the Treaty which are indirectly connected to the internal market, in that they allow measures which prevent a competitive race to the bottom. The environmental competence is an example, but the emphasis here will be on the competences to adopt measures in the field of social policy and to adopt measures combating discrimination. 49 These are autonomous legal bases, and in the presentation and adoption of measures it is their ability to achieve social and equality goals which is central to legality, not economic concerns. However, implicitly, and sometimes explicitly, the internal market frames and guides the choices to be made. There is relatively little non-economic reason to locate social policy and non-discrimination policy at EU level. To some degree mutual state commitments to these goals may facilitate their achievement in all states, so that there is a policy advantage to sharing competence in this way. However, a significant part of the logic of an EU competence in these fields is indirectly economic. As the internal market becomes more open, competition increases, potentially pressuring states to cut social costs to protect their business, and creating a so-called race to the bottom. 51 The setting of minimum social standards -and the emphasis in these fields is precisely on minimum standards rather than total harmonisation -is an attempt to bring balance to the internal market and limit this regulatory competition. This is acknowledged with reasonable clarity in the preambles to some of the measures.
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IV. Democracy
A. Democracy in the internal market
A consequence of purposive competence is that Europeans are denied a meaningful democratic forum for the debating and adoption of laws. Both European and national parliaments are limited in their capacities by the constitutional pre-emption of policy directions other than the continuing progress towards ever-freer movement and ever less distorted competition. The mechanism and extent of this problem is discussed in this section.
The essence of a political debate is the possibility of choice between outcomes. priori determined what that compromise will be is important to making the process genuinely democratic. However, where laws are adopted on the basis of purposive EU competences, such as the internal market, such freedom of choice does not exist. Laws must achieve certain purposes, and may not harm those purposes. Political choice is limited to how to achieve those purposes. The question whether those particular policy goals are the right ones for society at a given moment is removed from politics by the Treaty. 54 Politics within the internal market legislative process is reduced to how, and how fast, the internal market should be advanced, but not whether it should be. Even non-action by the legislator does not represent a retreat from internal market goals. Thanks to direct effect it simply moves the game back to the courts, which from the perspective of a Member State administration may be more threatening and less democratically acceptable than harmonization measures.
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Thus as long as the Treaty has its current form the goals of the internal market are constraints from which no Member State policy field can escape, yet which no political organ has the capacity to challenge. That includes national parliaments. They may in practice be able to adopt laws which conflict with the internal market, but such laws will be deprived of effect by the courts. The question of where free movement and undistorted competition belong in the policy matrix is removed from national politics too.
This may seem like no more than the logical consequence of a Treaty commitment -that political freedom is correspondingly limited. However, the granting of a sector-specific competence to an international body has quite different consequences from the granting of a legally enforceable purpose:
one limits the laws that states, and the organization, can make, in a precise and pre-defined way. Yet if these Parliamentarians speak of measures only in terms of their contribution to free movement and undistorted competition, and whether other interests have been sufficiently protected in the pursuit of these goals, then this produces a narrow and impoverished debate in which the citizen with wider concerns cannot recognize themselves. The voice against ever-more economic openness is absent from such a debate, except for the parliamentarian who wishes to see no legislation adopted at all (although this representative will have to think about the consequences of abandoning states to the mercy of the courts applying the Treaty). However that voice does speak for a part of the population:
commitment to internal market goals is not an issue above controversy. Where a parliament debates how to achieve internal market goals without discussing whether these goals should be pursued their leap over this initial normative step might therefore be expected to provoke public anger or alienation.
What use do the public have for a parliament which legislates without questioning the purpose of that legislation?
Perhaps more seriously, at least from the perspective of public disaffection with politics in general, the reproduction of the same kind of rhetorical limitations at national level may be expected. If national parliaments have no real choice about complying with the internal market, what is the point in parliamentarians interrogating the desirability of its goals, unless it is membership of the EU or fundamental reform which is the subject of the debate? Where more mundane laws are in issue, and greater closure of the national market might arguably serve some national goal, there is rarely much point to proposing this: even in the unlikely event that such a measure can be defended against the courts that would simply open the way to its replacement by harmonization. In practice, policy and law have to be made within the constraints of internal market principles, even if that means that policy and law are limited to certain forms. 59 If national parliaments ignore this, and act as if they were free, they risk seeming either dishonest or incompetent. If, by contrast, they accept that every law must pass the test of free movement law, and that all other policies must be adapted as much as possible to its 59 De Witte, op cit n 6 supra.
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demands, then they produce a debate and legislative process in which voices are unrepresented, where contentious questions are answered in silence, and from which public alienation and disaffection with both national politics and the EU would be a rational response.
A compensation for the hollowing-out of national politics caused by EU law might seem to lie in the 'yellow card' subsidiarity process. 60 This involves national parliaments in the EU legislative process, and allows them to take a stand on all measures adopted within a shared competence, which includes the internal market. However, the role allocated to national parliaments is limited to a critique of the compliance of EU law with subsidiarity. This role does not allow them to question whether the purpose of the law is desirable, but merely whether that purpose -free movement and undistorted competition in the case of internal market measures -could have been achieved in a more decentralized way, by states acting alone. 61 Whether the internal market benefits justify the price in national autonomy, and whether the balance of economic and non-economic is a good one, are not questions which fit within the process. 62 The yellow card process is just another example of a parliament being asked to debate and decide within constraints which exclude some of the very questions that most need to be asked.
B. Democracy in other policy areas
Some of the most controversial EU measures are social policy ones, such as the working time directive and many health and safety measures. 
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institutions carries significant historical, cultural and symbolic baggage. 64 However, not adopting EU measures would not leave national autonomy safe, since it would then be exposed to the not inconsiderable economic pressure of increasing competition from firms in different states. An advantage of EU law in these fields is that it protects states, and social policy, from regulatory competition. 65 The internal market thus creates a situation in which autonomy, social protection, and open markets are in tension. 66 A choice for any two of them puts the third at risk.
A meaningful debate about EU social policy would ask which of the three should give ground. By contrast, because the internal market is a given, the choice for the social policy legislator is merely between autonomy and social protection -the trilemma is reduced to a dilemma. EU social policy will often be a choice between lesser evils, with no capacity, any more than within the internal market, to address the fundamental choices which are really at stake.
V. Technocracy
There is no novelty in the suggestion that the EU is a relatively technocratic law-maker, and that where the internal market is concerned economic analysis of potential impact plays a significant part in the construction of proposed laws. There has also been wide discussion of the democratic issues associated with this technocratic bent. On the one hand it has been argued that expert law-making presents normative choices as if they are scientific ones, essentially depoliticising what is properly political under the cover of 'objectivity'. 67 On the other hand, it has been argued that most of what the EU does really is the proper domain of experts, and the question of which laws most satisfy public needs and preferences (for example for safety, health or wealth) is a technical matter that can only be rationally decided by experts, albeit under ultimate political supervision.
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What has been less considered is the specific role of competence in this relationship between technocracy and legitimacy. Yet even if experts are important for good law, and even if it is believed that expert law may in some ways lead to 'better' results, the role of expertise is not limited to this: it is also important to the safeguarding of the principle of conferral, in fields, such as the internal market, where competence is defined purposively.
One of the difficulties of such purposive conferral is that it can easily become oxymoronic. The idea of pursuing a certain goal, particularly one as broad as 'removing barriers to movement', is so ambiguous and open-ended that it could easily serve as a licence for almost any law-making, rending the idea that the EU only has specific conferred powers an empty one. 69 Given that it is uncontroversial to claim that the integration of states and peoples is affected by matters such as language, culture, and identity, as well as infrastructure, wealth differences and education, quite plausible arguments can be made that if there are to be genuinely no obstacles to inter-state movement, and a genuinely level playing-field for competition, then almost any aspect of life can and should be harmonised. 70 If the goal is to make the internal market look like the market of a single state, then it is quite arguable that the EU must come to look like a single state too. Indeed, if markets are to be embedded in society then an attempt to make a market without making a nation would be not only unsuccessful, but perhaps harmful. 71 Since such an open-ended harmonisation power is not desired by the Member States and would not be welcomed by the public there is a need to determine the limits of what is necessary for the internal 68 G. Majone 'The regulatory state and its legitimacy problems' (1999) 22(1) West European Politics, 1. C.f. more market in some reasonably objective and concrete way, which can allow the Commission to understand the limits of the proposals that it can and should put forward, and can allow the Court to provide meaningful judicial review. A systematic deconstruction and analysis of concepts such as 'obstacle', 'distortion of competition' and 'movement' might be one way of achieving this, but it is not the path that has been followed until now by the Court. Rather, the legal limits to internal market competence are given substance by economic expertise. Hence it is necessary to show that a measure 'objectively'
contributes to the internal market, in some cases to an 'appreciable' extent, and these criteria are above all satisfied by showing not merely an 'abstract' case that the measure might serve internal market purposes but by evidence-based argument showing that it actually will. 72 Impact assessments and economic analysis are a standard part of the procedure for formulating and defending proposals, and they are implicitly present in the Court's judgments on internal market competence, which turn to a large extent on disagreements about market analysis and actual economic consequences. 73 While there may be doubts about the reliability of such an approach from an economic perspective, from a constitutional one it is both important and reasonably functional: it takes the limits of competence to a significant extent outside of political preference, and brings them within the realm of what can be defined, understood, and reviewed.
However, the nature of such economic analysis is that it provides a language that is well suited to concerns that can be quantified, measured easily in money, and made concrete, but which is less suited to the expression of concerns that are more subtle, qualitative, and indirect. It can capture the direct financial and trade consequences of a measure, and its impact on defined markets, and it can even to a certain extent address behavioural issues such as how consumers may respond to certain stimuli or disincentives. However, the importance of a rule or institution for a sense of community, the value of its history, the degree to which it reinforces identity and public norms, the sense of loss and emasculation which may be experienced if it is snatched away for reasons of trade -all these are too subtle and hard to quantify to be part of the kind of objective arguments upon which measures are initially founded and against which the Court tests them.
72 Case C-376/98 n 24 supra; Case C-338/01, n 24 supra.
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Yet any decision to harmonise is a decision to take away a degree of autonomy, and to replace something national by something European, and considerations of the kind above are highly relevant.
The value of rules to do with products, public service institutions, professions, and so on is not just in the trade-off between direct costs and immediate profits, but is also in the way that such rules contribute to a certain texture of society. 74 The mere fact of autonomy has a value in itself, the capacity of a community to determine its own way of life -even if not at all times in accordance with immediate efficiency. 75 Alongside this, the fact that a rule or institution has a history gives it a value to that society, contributing to identity and a feeling of solidity. 76 Then norms such as equality, quality, fairness, and a feeling of collective engagement may also be in play, precisely where rules set limits to economic freedom, thereby ensuring that the experience of the citizen in the market is more uniform, more shared, less lonely -even if, arguably, less financially advantageous. 77 All the parties in the political and legal process enjoy in principle rhetorical freedom. The European Parliament and Council and the Court of Justice may voice all these concerns, and use them to justify opposition to the measure. However, where the proposer -the Commission -presents a measure in the language of narrowly economic rationality and imperative then the risk must be that this frames debate to the partial exclusion of other ways of thinking. The risk of meeting economic language with noneconomic opposition is that one may seem to be 'missing the point', not addressing the issue, and so be marginalised. The temptation must be to engage fully with the arguments put forward in favour of the measure, but thus to be, at least to some-extent, co-opted by its frame. Whether and to what extent this actually occurs in European Parliament debate is an empirical question to which this paper has no answer. However, the risks here described do seem to be reflected in the jurisprudence of the Court of Justice -whose judgments, it may be noted, are as widely reported as are the debates of the Parliament, and so perhaps just as important to public perception. These judgments, when to do with the internal market, are mostly about the application of the free movement articles rather than judicial review of legislation. However, the market concepts underlying both judicial and legislative competence are essentially the same, and one might expect similar approaches to them.
Hence it is not surprising that a view of the internal market in which economic, concrete, quantifiable and direct considerations are more developed, and taken more seriously, than complex, indirect, qualitative and social ones, does emerge. There is an almost complete absence of any discussion of the latter type of factor, or any acknowledgment that they might serve as legitimate justifications for restrictions on free movement. To some extent this may be because states are not good at articulating these issues, and fail to raise them. However, in the few cases where states have tried to raise more complex and fundamental social issues as arguments against the disruption of socially sensitive institutions, the Court has in all cases brushed these arguments aside or ignored them.
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The striking contrast is with the Court's own case law on Union citizenship. This stands out for the redolent and symbolic phrases it contains, which are often used to justify relatively far-reaching and textually non-evident legal leaps. 80 In this field, the Court shows itself to be profoundly aware that individual laws have a wider legal, social and political context, and that part of justification is the relating of particular legal arguments to wider visions -to 'destiny' perhaps, to use one of its words. 81 In the law on citizenship it has created a body of judgments which stands out for its expressive qualities. 
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Yet the profound irony of this is that while this case law certainly speaks to, and embodies, wider values and ideals, these are the values and ideals of a minority, not the product of popular political preference. 82 The social legitimacy which citizenship case law lends to the EU in some groups may be more than matched by alienation which it will inspire in others. Moreover, the asymmetry between the capacity of the Court to present the underlying values and vision of this part of EU law so powerfully, and its inability to articulate or recognise the underlying values and visions of national measures when these are challenged, is striking. Symbolic arguments, expressive law, and messianic considerations are clearly not rejected by the Court as a matter of principle. It appears simply to be the case that the EU has established, perhaps unconsciously, a monopoly of their use.
VI. Conclusion
Purpose is a brutal tool. If I ask you to do something, then depending perhaps on what I ask, I exercise only a limited and shallow power over you. If I ask you to accept and be loyal to a certain goal in all your actions which may affect that goal, then I touch upon your very self, and ask you to give up an autonomous identity. I ask you to give up your freedom to choose what matters. No Treaty should ask a state to commit to a purpose unless that purpose is rigorously ring-fenced, highly consensual, or unless that Treaty contains workable mechanisms for deep political legitimation, and for self-questioning, so that autonomy is moved rather than eliminated. The judicial and legislative competences of the internal market fulfil none of these conditions.
It does not have to be this way. It is quite possible to envisage a Treaty in which the EU enjoys a range of sector-specific competences, concerning relevant matters such as product and service standards, and administrative co-operation, which allow most of the work of the internal market to be done in a more precise, defined, and socially acceptable way. It is not inevitable that purpose, as embodied in the free movement articles of the Treaty, be given direct effect as such. More precise and sector-specific ways of formulating the prohibitions could, as with legislative competence, do much of the work without the collateral democratic harm. 
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The price of course is in effectiveness, although this formulation is a cheat, since effectiveness can only be measured against a purpose, and assumes purposiveness. To say that a more precisely defined internal market would be less effective is to refuse to accept that the internal market can be limited -it is to remain loyal to the open-ended goals which such a precise definition would reject. However, it might be true that limiting definitions of what the market entails would also reduce trade, and wealth, and individual freedom in some ways, and that to define powers without any reference to goals or purpose would invite subversion of those powers by the Member States, whose commitment then would be too narrow and specific to create much change. However, there is a scale between the most limited and specific competences and the most broad and purposive ones, and at the moment we sit at one end of that scale. There is room for adjustment
Perhaps the most urgent need, if we are not to entirely rewrite the Treaties, is for more precision about what an internal market needs -both what kind of harmonisation can be said to 'serve the object' of the internal market and what kinds of national measures should be seen as obstacles. 83 That these questions have fascinated academics to a quite exceptional extent is fuelled by the refusal of either the Court, or the Commission as policy-maker, to give any coherent, consistent or precise answers. A suggestion may be made that the legislator should step in. An interpretative regulation on the meaning of the internal market, of free movement, and of undistorted competition, would be an intriguingalbeit controversial -use of Article 114 that could, by addressing the interests at stake, and by bringing precision and therefore limits, address some of the problems this paper has discussed. 84 Would such a measure serve the goals of the internal market, within the sense of Article 114? On the basis of existing jurisprudence that is far from evident, but on the basis of policy and logic it is arguable, and the Court has shown that it is not incapable of adapting its case law where needs demand.
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More reflectively, how did the EU get to this point? Part of the answer must be that it was designed to.
The functional advantages of taking certain issues out of the political arena were always known, and the intention to save states from themselves, however undemocratic that may now seem, was far more reasonable in the early years of European integration. 86 Moreover, the idea that technocratic economic integration might be unstable, might lead to a situation in which political integration became necessary to support it, was present from the beginning. 87 The model of the EU which we now inhabit, largely similar to its earliest versions, was thus designed to be temporary, to create the conditions for its own demise and replacement by something more politically profound. The recent constitutional momentfor despite the failure of the Constitutional Treaty the Lisbon Treaty was represented as to some extent a finalité -can thus be understood not as indicating that the structure of Europe is now stable and complete, but rather that the initial phase has come to end. The corollary is that the time is ripe for a new phase to begin.
The tragedy, however, from at least some perspectives, is that it seems unlikely that this new phase will be deeper and more complete political union. The public support is not there. But if runaway economic integration is not to be legitimated by political depth, then the only socially legitimate alternative is to restrain that economic process, to bring it back within the bounds of what the European political arena can sustain. In order to allow Europeans to collectively make choices about the social, economic, cultural and moral texture of their lives, the location of the power to emasculate needs to be re-united with the location of the competence to create. In other words, there needs to be a fundamental rethinking of what exactly it is that we need the European Union to do. 
